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CONSTITUTIONAL GRANT OF POWER TO 
MUNICIPALITY TO CONTRACT WITH 
PUBLIC SERVICE COMPANIES REGARD- 
ING RATES. 

The question of definiteness in a grant 
of power by a state constitution to local 
authority to enter into a contract with 
a public service company so as to make 
such contract binding under }'ederal Con- 
stitution against impairment of its obliga 
tion is suggested in a late decision by New 
York Court of Appeals. Quinby v. Pub- 
lic Service Commission, 119 N. EE. 433. 

In that case application was mfde by 
the city comptroller of the City of Roches- 
ter for a writ of prohibition against the 
State Public Service Commission to pre- 
vent its entertaining a petition by a street 
railway of said city for a raise in rates of 
fare. The application averred that the 
amended charter of the city had fixed a 
rate of five cents for passengers and the 
railway’s charter accepted such amended 
charter as a condition to the consent of the 
city granting to it the right to operate such 
railway in said city. 

New York constitution provides that: 
“No law shall authorize the construction 
or operation of a street railroad except up- 
on the condition that the consent of the 
owners of one-half in value of the prop- 
erty borrowed on and the consent also of 
the local authorities having the control of 
that portion of a street or highway upon 
which it is proposed to construct or oper- 
ate such railroad be first obtained, or in 
case the consent of such property owners 
cannot be obtained, the Appellate Division 
of the Supreme Court, in the department 
in which it is proposed to be constructed, 
may upon application appoint three com- 
missioners who shall determine, after a 
hearing of all parties interested, whether 
such railroad ought to be constructed or 
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operated, and their determination, confirmed 
by a court, may be taken in lieu of the 
consent of the property owners.” 


This provision of the constitution fails 
altogether to indicate in what way owners 
of one-half in value of the property of the 
property bounded on a street or highway 
may be interested, so that evidence may 
he introduced as to whether they should 
Natural- 
ly, if they are interested that the highway 


be deemed to give their consent. 


should not have a street railway built there- 
on, it would seem this interest lies in the 
fact that general convenience in having the 
railway constructed or operated thereon 
would be helped or impaired thereby. 
The rates to be charged by it after it is 
constructed and ready for operation, is at 
most a very indirect interest—one in which 
the owners as abutters on the highway or 
street have no more interest than any other 
members of the general public. 


Besides, the fact that any three com- 
missioners may be chosen to determine the 
question of interest of the abutters, carries 
the idea that a tribunal selected in this way 
and presumptively to proceed in summary 
fashion, stands rather to determine the 
matter almost in any way it may choose, 
as for example by view of the locality 
where it is proposed to construct a street 
railway. 

But if we go back of this commission 
and the necessity for its appointment is ob- 
viated by obtaining the consent of abutting 
owners, this consent is granted upon er 
parte statements and ought not to contem- 
plate that merely one-half of such abutters 
may enter into contracts, such as regard 
compensation to be charged by the rail- 
way, whereby the rights of the other half 
may be forever concluded. The only way 
this would seem possible to be accomplished 
would be to regard the giving of consent 
as a temporary expedient to accomplish an 
immediate purpose, namely, the placing in 
a street or highway of an obstruction not 
generally desired, and as it is not said there 
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is any limit on the number of attempts to 
secure consent, then no refusal to give it 
precludes subsequent attempt. 

The Court of Appeals held, however, that 
this provision, when acted on, constituted 
the making of a contract, not subject to 
impairment of obligation by legislature or 
other authority superior to local authority, 
when as a condition to the granting of con- 
sent it was agreed that a certain rate of 
fare was to be charged by a street railway 
in the future. 


This ruling professes to be based on New 
York cases previously decided, but whether 
this be true or not, for the purpose we 
have here, it is not material to inquire, 
because this is a federal question relating 
to impairment of the obligations of con- 
tracts. It is sufficient to say that a read- 
ing of these cases shows that the duty owed 
by a public service corporation seemed lit- 
tle to have been considered, but it was re- 
garded as having as unlimited a right to 
contract in regard to the service it is to 
render as any other corporation. 


Thus in Public Service Commission Vv. 
Westchester St. R. R. Co., 206 N. Y. 209, 
it was said: “There may be considerable 
force in the appellant’s argument that 
sound, public policy is not best subserved 
by compelling a public service corporation 
to furnish service at a loss. But even if 
that be the fact we see no opportunity to 
give relief from it in this proceeding.” 


In a later case the Supreme Court of 
New York, in Apellate Division, ruled that 
the provision of New York constitution 
above quoted did not apply to regulation 
of fares charged by a public service cor- 
poration, because this was not meant to 
restrict the general legislative power over 
such rates. People ex rel. N. Y. & N. S. 
T. C. v. Public Commission, 175 N. Y. 
App. Div. 869. 


It fairly may be urged, therefore, that 
it is a question of construction as to what 
was the purpose of the constitutional pro- 
vision we have above quoted. If there was 





no power to exact of a public service com- 
pany that it should agree in a contractual 
way with local authorities, so as to obtain 
their consent to construction, then the prom- 
ise to pursue a certain course or to charge 
a certain compensation could not be raised 
into a contract, whose obligation was not 
subject to impairment. The local authority 
pretending to impose such condition repre- 
sented the public in no way. It was not a 
competent contractor as to the subject mat- 
ter of contract. 

The Supreme Court of the United States 
has had before it many cases where it was 
contended that charters giving the right 
to fix charges placed them outside of re- 
served power in state constitutions to alter 
or amend and in such cases it has been held 
that even in charters to a private corpora- 
tion, whose uses are public; “A contract 
embodied in terms in its provision as neces- 
sarily implied by them, is within the con- 
stitutional clause prohibiting legislation im- 
pairing the obligation of contracts.” Ga. 
R. & Bkg. Co. v. Smith, 128 U. S. 174. 

The charter in that case provided that a 
railroad company should have “the exclu- 
sive right of transportation or conveyance 
of persons and merchandise” for a charge 
not less than a prescribed amount. By a 
later state constitution the legislature was 
given the power to regulate “railroad 
freights and passenger tariffs,’ and to do 
this it may pass laws to accomplish this 
end. It created a railroad commission and 
authorized it to prescribe rates of fare. 


‘The railroad claimed a contract antedating 


this constitution and the legislation there- 
under, and by the legislation there was at- 
tempt to impair the obligation of such con- 
tract. 

The court said: “If the charter provides 
that the charges, which the company may 
make for its services in the transportation 
of persons and property, shall be subject 
only to its own control up to the limit des- 
ignated, exemption from legislative inter- 
ference within that limit will be maintained. 
But to effect this result, the exemption must 
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appear by such clear and unmistakable lan- 
guage that it cannot be reasonably con- 
strued consistently with the reservation of 
the power by the state. There is no such 
language in the present case.” The reserved 
power here spoken is that referred to in 
state constitutions as suggested by Justice 
Story in the Dartmouth College case, Col- 
lier on Public Service Companies, 1918, 
§ 90. 


The power given by the charter in this 
case contained language far less uncertain 
than that found in New York’s constitution 
in regard to consent as a mere condition 
to the granting of a right to construct and 
operate a street railroad. 

That power of special tribunals, as is pro- 
vided for by New York, does not constitute 
the making of contracts the obligation of 
which is not protected by our federal con- 
stitution, is very much more aptly shown 
in a case described prior to Ga. R. & Bkg. 
Co. v. Smith, supra. Spring Valley Water 
Works v. Schottler, 110 U. S. 347, referred 
to in Collier on Public Service Companies, 
1918, page 174. 

In the Schottler case the opinion was by 
Chief Justice Waite, who wrote the opin- 
ion in Munn vy. Illinois, 94 U. S. 113. 
In both cases there was dissent by Justice 
Field. 

In the Schottler case there was legisla- 
tion in 1854 providing for the formation 
of corporations and under the act a cor- 
poration was formed in 1858. Rates by 
such corporation for water were to be de- 
termined by a board of commissioners to 
be selected partly by city or town authorities, 
partly by a company, with an additional 
member to be chosen by the others in case 
no decision could be reached. 


In 1879 a new constitution was adopted 
by the State of California, providing for 
use of all water being subject to regulation 
and control by the state and rates to be 
fixed annually by supervisors or by city 
and town councils. Companies collecting 
other rates than as so established were to 





forfeit their franchises and their water 
works to cities or towns, and no franchise 
was to be exercised except by authority of 
and in the manner prescribed by law. 


It was claimed that by the law as it ex- 
isted in 1858 there was a contract that the 
company was not to be subject to the judg- 
ment of other authorities than were pro- 
vided for in its charter, this being a mat- 
ter “vital to its interests.” It was said 
that : “The constitution of California adopt- 
ed in 1849 prohibited one legislature from 
bargaining away the power of succeeding 
legislatures to control the administration of 
the affairs of a private corporation formed 
under the laws of the state. Of this legis- 
lative disability the Spring Valley Company 
had notice when it accepted the privileges 
of the act of 1858 and it must be presumed 
to have built its works and expended its 
money in the hope that neither a succeed- 
ing legislature, nor the people in their col- 
lective capacity when framing a constitu- 
tion would ever deem it expedient to re- 
turn to the old mode of fixing rates, rather 
than any want of power to do so, if found 
desirable.” 


But the provision the New York court 
refers to is in a constitution now govern- 
ing this matter. But this reasoning goes 
to show that the kind of provision this is 
relates to administrative matters only. It 
is not of the essence of right, and the fol- 
lowing language in the Schottler case is 
possibly more apt on this point than that 
just quoted. “The organization of the 
Spring Valley Company was not a business 
arrangement between the state and the com- 
pany as contracting parties, but the crea- 
tion of a new corporation to do business 
within the state and to be governed as 
natural persons or other corporations were 
or might be. Neither are the chartered 
rights acquired by the company under the 
laws to be looked upon as contracts with 
the city and county of San Francisco. The 
corporation was created by the state. All 
its powers came from the state and none 
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from the city or county. As a corporation 
it can contract with the city and county in 
any way allowed by law, but its powers 
and obligations, except those lawfully made, 
depend alone on the statute under which it 
was organized. * * * The provision fixing 
rates cannot be separated from the remain- 
der of the statute by calling it a contract.” 

But it may be said that there being a 
constitutional provision now in force, re- 
garding what is a feature in the operation 
and construction of street railways, this 
is to be respected. Of course, it must, 
but the purport of that provision is to be 
considered. If in the Schottler case it 
could be said that a direct arrangement for 
fixing rates was not in itself a contract, 
when construed along with features un- 
doubtedly merely administrative, how much 
more difficult is it to say that New York’s 
constitution granted to such boards as it 
provides for, any right to fix rates at all? 
It speaks in no way of rates and lays down 
no rule whereby grants in consideration of 
consent are to be made. The whole scheme 
is purely to procure an intensely local re- 
sult, affecting only a few members of the 
public and not the public generally. The 
public service law proceeds upon general 
principles with such departure in applica- 
tion as well founded considerations supply. 
In general right, all public service corpora- 
tions stand alike. Collier on Public Service 
Companies, 1918, § 92. 


Lately the Supreme Court has said: “As- 
suming (what is not clear) that the pro- 
visions in the franchise ordinances respect- 
ing the rates of fare and the transfer priv- 
ilege are contractual in form, still it is 
well settled that a municipality cannot, by 
a contract of this nature, foreclose the ex- 
ercise of police power of the state unless 
clearly authorized to do so by the supreme 
legislative power.” Puget Sound T. L. & 
P. Co. v. Pub. Service Commission, 244 U. 
S. 574. 


Does it appear clearly in this provision of 
New York constitution that the state has 





surrendered its general police power over 
a city street railway? To ask the question 
seems to supply the answer. 








NOTES OF IMPORTANT DECISIONS. 





CORPORATIONS — CONSIDERATION OF 
SALE PAID TO STOCKHOLDERS.—In Ky. 


Distillers & Warehouse Co. vy. Webb, 203 S. 


W, 870, decided by Kentucky Court of Appeals, 
it was held that where a corporation agreed 
to sell to another corporation for a certain 
sum all of its assets, and the sum realized 
was to be distributed to the stockholders of 
the selling corporation, the stock in this cor- 
poration to be held in escrow until the pur- 
chasing corporation could elect a board of di- 
rectors for the selling corporation and they to 
turn over to the purchasing corporation the 
assets of the selling corporation, this consti- 
tuted a sale of the stock of the selling corpora- 
tion so as to render the purchasing corporation 
a trustee of the assets of the selling corporation’ 
and liable for its debts. 


The Kentucky Court admits that had the 
sale been by the corporation to the purchaser 
for a bona fide and valuable consideration 
the purchaser would have gotten the assets 
free from any sort of trust, yet holds that the 
stipulation for distribution of the proceeds of 
sale among stockholders of the selling corpo- 
ration, made.it in effect a sale by them, and 
not by the corporation itself. 


It appears that the two corporations agreed 
upon what was to be paid and what property 
was to be embraced, and the understanding 
about distribution of the sale price was, there- 
fore, not a necessary ingredient in the sale. 
It was stipulated, however, that the stock of 
the selling company should be placed in es- 
crow and friendly directors of the selling cor- 
poration chosen to effectuate the transfer of 
the property. In other words, there were cir- 
cumstances touching the inability of the seller 
to make a proper transfer at the time of the 
sale. Had a friendly board of directors then 
have been in control the same consideration 
would have been paid as was. paid. 


It is a little obscure as to how a corporation 
could have the present power to make a valid 
contract to sell and yet be unable to carry the 
sale into full effect. At all events, however, 
the contract seems to have been fairly made, 
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and the details for its being carried into full 
legal effect was for supposed infirmity in ‘the 
seller. 

Furthermore, it was said that the purpose 
of distribution among the stockholders was 
“to guarantee the execution of the deed at the 
proper time,” namely, when friendly directors 
should order this done. This part of the stip- 
ulation was not a matter of interest to the 
purchaser. It was for the seller to whom 
the money was paid to dispose of what it re- 
ceived from the purchaser. If it failed to dis- 
tribute by the stipulation stated, that would be 
a condition subsequent, the money having been 
actually paid over when the contract for sale 
was made. Its agreement to distribute, at 
most, was something related to inability of 
the seller. 


It seems to us that the Kentucky court ap- 
plies a rule only applicable when stockholders 
as such make a sale, say, by a majority of 
them, and use their power as_ stockholders 
afterwards to effectuate it. In this case noth- 
ing of this kind appears to have been neces- 
sary. 





SALES—DUTY TO MINIMIZE DAMAGE.— 
In Arkansas Short Leaf Lumber Co. v. Me- 
Inturff, 203 S. W. 1047, decided by Arkansas 
Supreme Court, appellant claimed court 
should have instructed the jury, as requested, 
that if the evidence showed that defendant 
refused to deliver at the contract price of 
$26.50 for lumber, but offered to deliver for 
$27, then plaintiff’s damage could not exceed 
the difference between the contract price and 
the latter price. Refusal by the trial court 
to so instruct was affirmed by the Supreme 
Court. 


The court said: “Appellant had no right 
to demand a price in excess of that stipulated 
in the contract, and had appellee acceded to 
the demand made he could not, after having 
voluntarily done so, have maintained a suit 
for this excess, because the company was in- 
sisting that its demand conformed to the con- 
tract, and it denied then and denies now that 
it demanded a price for the lumber in excess 
of that fixed by the contract. We are cited 
to numerous cases which hold that one must 
minimize his damages, and that the party who 
fails to do so cannot recover any sum in 
compensation of the damages the occurrence of 
which he should and could have prevented. 
But while the doctrine of those cases is uni- 
versally recognized and has been frequently 
applied by this court, none of them appears 





to have extended this doctrine so far as to | 


require one to abandon the assertion of a legal 
right in order that the party making the il- 
legal and unauthorized exaction may not be 
required to pay an increased sum as dam- 
ages.” 

The court then says it has been able to 
find only one case directly in point on this 
question and that is in’ accord with this view. 
Campfield v. Sauer, 189 Fed. 576 M. C. A. 14, 
38 L. R. A. (N. S.) 837. 


The principle seems correct from every 
point of view we can imagine, and whether it 
be true or not that the offer to supply goods 
contracted for at a certain price was made by 
way of settling a disputed question of fact, or 
not. If there were a genuine dispute, the offer 
would be but a compromise, and, if there were 
no real dispute between the parties, it would 
be a repudiation of a contract obligation. In 
neither case is the other party to be con- 
strained to compromise or sacrifice his legal 
rights. 








PROTECTING THE PUBLIC FROM 
DISHONEST LAWYERS. 


We hope that a few appellate courts we 
might name, but will not for fear we may 
omit to name others equally guilty, will 
make a careful study of an opinion by a 
California court of appeals in the case of 
Re Shepard, 170 Pac. Rep. 442, wherein 
Works, J., states with exceptional plainness 
the objects to be obtained by proceedings 
to disbar attorneys found to be unfit to 
practice their profession. 


Complaint is frequently made by griev- 
ance committees of the tender regard ap- 
pellate courts have for offenders of the 
ethical code. In some states, if the charge 
involves a criminal act, the acquittal of the 
defendant of the crime charged ipso facto 
clears him of professional wrongdoing. A 
lawyer, who barely escapes the penitentiary 
because the act he commits is not tech- 
nically a breach of the criminal law, is, in 
nine cases out of ten, morally unfit to prac- 
tice law. In most of such cases the evi- 
dence of guilt, while not sufficient to con- 
vict of crime, is more than sufficient to 
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justify his removal from serving the public 
as an officer of the court. 

Moreover, appellate courts regard of- 
fenses of professional misconduct with too 
much leniency. They see only the defendant 
and the hardship of the situation created 
by his disbarment from practice. They 
look upon the judgment in such a proceed- 
ing as a punishment of the defendant for 
some breach of the ethical code. They fail 
to see that such proceedings are rather for 
the protection to the public against the ex- 
ercise of exceptional privileges granted by 
the court which furnish to those whose 
mental and moral standards make them 
unfit to exercise such privileges, excep- 
tional opportunities to defraud an unsus- 
pecting public. 


In the Shepard case it was sought to 
have re-admitted to practice one who had 
been disbarred for gross professional mis- 
conduct. The argument was made that the 
defendant had suffered enough for his of- 
fense. Obviously that is not the issue in 
such cases. Disbarment is not a punish- 
ment of the defendant in any sense, but 
rather an exercise of its summary jurisdic- 
tion by the court by which it purges its rolls 
of the names of those who are unfit (moral- 
ly and mentally) to be high priests at the 
altar of justice. In this sense it serves to 
protect the public and not to punish the de- 
fendant. This distinction is brought out 
clearly by the learned judge in the Shepard 
case, who says, in part: 


“In one or two of the affidavits in the 
record the statement is made that the peti- 
tioner has been punished enough, as if a 
disbarment were punitive in-character. It 
is not. ._ The removal of an attorney’s name 
from the rolls of the profession is a meas- 
ure protective in character; in a certain 
sense protective of the profession, but in 
a higher sense protective of the public, 
which finds it necessary to resort to the 
services of lawyers. No one not a lawyer 
can fully realize the opportunities for un- 
discovered peculation, graft, and embezzle- 
ment which are afforded the practitioner at 
the bar. 





No one not a lawyer can so well | 


understand the degree to which the public 
is entitled to protection from dishonesty in 
the profession. When a member of the 
profession has been found lacking in the 
requisites which go to make him a helper 
to his clients, and has been discovered to 
possess aims, views, and purposes which in- 
dicate a moral obliquity in him, and which 
might make his clients his victims, it is 
well that he were removed from the possi- 
bility of doing them harm. When he has 
been once disbarred, a mistaken charity 
should not restore him to his position. That 
restoration should only come when he has 
lived long enough after his disbarment in 
honorable intercourse with his fellow citi- 
zens to demonstrate that he is both tried 
and true.” 


Not long ago a trial judge sarcastically 
inquired of a litigant defeated by the in- 
competency of his attorney, why he did not 
secure a The litigant 
countered with the significant query : “Why 
do the courts admit men of such character 
When clients are robbed 
and justice defeated by the dishonesty 
and incompetency of attorneys it might be 
proper to debate the question: Who are re- 
sponsible, the courts or the clients? 


good attorney. 


to practice?” 


The practice of the profession is not open 
to every man. It is an office to which men 
are permitted to enter by the consent of 


the courts on showing proper qualifications, 


and the office can be and should be taken 
away by the same power which confers it 
whenever these qualifications are shown to 
be lacking. 


When judges come to understand that 
by reason of their summary jurisdiction 
over attorneys they are and should be held 
responsible to the public for any mistreat- 
ment at the hands of men whose unfitness 
has been shown by proof offered by re- 
sponsible committees of local bar associa- 
tions, there will be a different attitude 
taken by some judges toward cases of this 
of a reproach that is as unjust as it is 
unnecessary. 


A. H. R, 
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GERMANY’S INDUSTRIAL ARMY 
ON AMERICAN SOIL.* 


A significant phase of Germany’s plan 
to colonize, subdue and control the world 
has been the planting of a great industrial 
and commercial army on American soil. 
At the time the world war began in 1914 
that army had become so large and 
powerful, and was so firmly entrenched 
in the industrial life of our country, that 
its real commanders in Germany cherished 
the hope that it would prove the make- 
weight which would keep America out 
of the war or, failing in that, constitute 
a powerful ally of the German cause in 
our very midst. 

During the last twenty-five or thirty 
years Germany had built up upon Ameri- 
can soil a great industrial and commercial 
structure reaching into every part of the 
country and stretching its arms across 
the seas to fasten upon Porto Rico, the 
Virgin Islands, Hawaii and the Philip- 
pines. This structure was growing in 
strategic value and importance by leaps 
and botfnds and when the war broke it 
had reached a present money value of 
nearly two billion dollars and a potential, 
economic and political value of many bil- 
lions more. 

Congress has declared that all these 
enemy properties shall be managed and 
administered by the Alien Property Cus- 
todian, with all the powers of a common 
law trustee, the proceeds to be distributed 
after the war in such manner as the Con- 
gress may determine. This means that 
the final disposition of the properties or 
the funds realized from their sale will be 

*The above article by A. Mitchell Palmer, 
Alien Property Custodian, was sent us on re- 
quest. He also writes that he “will be more 
than glad of the opportunity you have offered 
through the columns of your publication in 
further spreading information concerning the 
‘Trading with the Enemy Act’ throughout the 
country, and particularly to lawyers.” The 
editor is willing to receive inquiries from sub- 
scribers concerning the operation of this Act, 


which we shall be glad to pass on to Mr. Palmer 
and his assistants at Washington.—Editor. 





a topic for discussion and a subject for 
settlement at the council table of the na- 
tions at which permanent peace shall be 
restored to the world. Their final distri- 
bution, therefore, is a matter which need 
not concern us now. That they will play 
a large part in the discussion of the terms 
of settlement which will follow the crush- 
ing defeat of Germany, there can be no 
doubt. We may safely rely upon the 
representatives of the United States when 
that settlement comes to see that they 
are distributed in such a way as to do 
justice and equity to all persons whose 
interests are involved. The problem of 
administration in the meantime, however, 
is one calling for immediate solution. And 
the fundamental question of policy which 
must determine the method of that ad- 
ministration is this: Shall we consider 
ourselves as a mere naked trustee for the 
enemy owners of the property, because 
they are under the disability which arises 
from their enemy status; shall we protect, 
safeguard and conserve the property for 
the benefit of the ultimate owners there- 
of and return it to them in kind and in- 
creased in value when the war is over? 
Or shall we consider these investments 
in their true light as part of a great Ger- 
man army of industrial occupation and 
convert them into a weapon for our own 
use in striking a blow at that enemy 
whose power it is our full purpose to de- 
stroy? 


In determining upon a policy we have 
got to remember that these enemy es- 
tates naturally fall into two classes which 
must be treated differently because the 
motives which brought the investments 
here are entirely different in each class. 
In the first class are the investments of 
individual German subjects in American 
enterprises. These are usually in small 
amounts. In many instances they repre- 
sent the savings of frugal German people, 
while in other cases they are the surplus 
earnings of men of means in the enemy 
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country who have been led to make in- 
vestments here only by their confidence 
in the industrial future of America, with- 
out connection or co-operation with the 
financial, industrial, or political powers 
of Germany. ‘They are very apt to be 
small stockholders in the great transpor- 
tation and industrial corporations of this 
country, and they are both individually 
and in the aggregate so small as to have 
little or no effect upon the operation and 
management of the American corpora- 
tions, much less to constitute a menace 
to the full American control of these great 
enterprises. In such cases our course 
seems perfectly clear. Investments of 
that character should not be disturbed ex- 
cept to the extent of making certain that 
no return or income from them may be 
made available to the owners in order to 
lend aid and comfort to the enemy dur- 
ing the war. Shares of stock, bonds and 
other forms of investment of this char- 
acter are taken over by the Alien Prop- 
erty Custodian, their earnings collected 
and deposited in the Treasury, and the 
securities themselves retained in the cus- 
tody of American banking institutions as 
depositaries to await such distribution in 
kind as the Congress may determine after 
the war. No other method of administer- 
ing this class of property will be consist- 
ent with the American plan of making 
war with only that injury to innocent civ- 
ilian population which is necessarily in- 
cident to modern warfare as conducted by 
a civilized people. 


But there is a second class of enemy 
investments in this country which from 
its very nature requires quite different 
treatment. That is the investment which 
marks an outpost of German Kultur; the 
investment which stands in the trenches 
dug into the soil of American industry 
and commerce for the purpose of weak- 
ening American control of American re- 
sources. It is the investment of the great 
financial, industrial and commerciai 





powers of Germany in what amounts to 
American branches of German business 
concerns. These American branches are 
generally American corporations in which 
the enemy owns the predominating inter- 
est and, therefore, exercises full control 
How complacently we have permitted 
this to be done, how foolishly we have 
even encouraged it to be done, and how 
fatal it might have proven to the finan- 
cial, industrial and commercial indepen- 
dence of the United States, we have only 
lately come to realize. As we are able 
to view the aggregation of German cap- 
ital in this country, now that it has come 
under one central control, we can piece 
together the picture of the German in- 
dustrial aggression which has been going 
on in America for the generation past. 
We can see with what crafty yet plausible 
processes their shrewd pioneers blazed 
the way through the rich industrial for- 
ests of America. They came from indus- 
trial organizations fostered by the finan- 
cial powers of the German Empire, some- 
times even subsidized by the Govern- 
ment. They came to capture so far as 
they could great lines of industry and 
commerce whose control was designed to 
spread the power of Germany as against 
the day when it might call to its support 
in the struggle for world conquest its in- 
dustrial and financial legions on this con- 
tinent as other nations have called to 
their defense the free men of their prov- 
inces the world around. 


In the case of nearly two hundred cor- 
porations, running the entire gamut of 
American industry, the Alien Property 
Custodian has taken over a majority in- 
terest formerly held by German capital. 
The enemy stock has been transferred in- 
to the name of the Alien Property Cus- 
todian. Directors and managers repre- 
senting this stock have been installed and 
the properties are being operated with 
the same degree of efficiency and with 
the same profit to the stockholders as 
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heretofore. As a result, I have had this 
peculiar and I may say disquieting ex- 
perience. I have sat in Washington and 
watched these great enemy corporations 
under my management earn enormous 
profits growing out of the very war con- 
ditions for which their owners and their 
owners’ friends in Germany are directly 
responsible, and I-face the possibility of 
piling up these inordinate profits for dis- 
tribution after the war to the very per- 
sons to whom under the circumstances it 
would be unmoral and unconscionable for 
them to go. The Government finds itself 
with a large organization at its own ex- 
pense preserving property which was 
placed here originally as a hostile act 
looking to the conquest of America. We 
may be put in the position of rewarding 
that hostile act by generous returns un- 
der our management of the capital in- 
vested. Or, if the Congress shall con- 
clude at the termination of the war to 
deny to the owners the profits which have 
been made certain by the war which Ger- 
many has thrust upon the world, there is 
still a possibility that when the war is 
over these properties will be restored to 
their owners and Germany will be per- 
mitted to go on where she left off in 
building a great industrial and commer- 
cial army to aid her in some future plan 
of conquest. Shall we permit it? 


Our prime purpose now is to win the 


war. To this end America at last fully 
awoke to the awful menace to Christian 
civilization which unbroken German 
power will always be, has dedicated every 
ounce of her energy, every breath of her 
life to the task of crushing that power. 
It is now and will continue to be until 
victory shall come, our sole purpose to 
use every resource at our command and 
every weapon at our hand to destroy this 
thing which threatens not only Europe, 
but America as well, which darkens not 
alone the present hour for the generation 
in which we live, but all the future for 





those who are to come after us. This 
being so, it seems to me to be an im- 
portant part of our work to capture the 
army which Germany skilfully and craft- 
ily planted midst the busy wheels of 
American industry, and to break, never 
to be again repaired, the industrial and 
commercial chain which Germany has 
stretched across the American continent 
and our insular possessions. I would let 
Germany understand now that her plan 
has dismally failed. I would let her 
understand now that no matter how 
long she fights, or what sacrifice she 
makes, or what price she pays, however 
much territory she may occupy, or what- 
ever worlds she may conquer, there is 
one place on Gods’ green earth which she 
will never soil again with the tramp of 
the marching legions of her industrial 
army. That ’is the United States of 
America. I would divorce utterly and for- 
ever all German capital from American 
industry. 

By the President’s Proclamation of 
May 31st, in conformity to Sec. 2 of the 
“Trading with the Enemy Act,” the Alien 
Property Custodian is empowered to take 
over for the government property of 
thousands of persons who were not in- 
cluded in the original Act and whose prop- 
erty we could not reach before. Some 
of this property has never been reported. 
Some of it has been reported but we have 
not been able to act on the reports and 
seize the property for the reason that the 
owners were not then “enemies.” 

Formerly, only the property of interned 
aliens in this country, or the property in 
this country of persons resident within 
the enemy’s lines could. be taken over. 
Now, under the enlarged “enemy” term 
the Alien Property Custodian may take 
the property of the following five addi- 
tional classes of citizens or subjects of 
Germany or Austria-Hungary: 

1. Wives of officers, officials or agents 
of Germany or Austro-Hungary; wives 
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of persons within the territory (includ- 
ing that occupied by military and naval 
forces) of Germany or Austro-Hungary ; 
and wives of persons resident outside of 
the United States and doing business 
within enemy territory. 

This classification includes the property 
of American ‘women who have married 
German or Austrian subjects and who 
left Germany or Austria when the world 
war began to reside in Switzerland, or 
other countries outside of the United 
States, in order to avoid sequestration of 
their property. 

2. Persons who are prisoners of war 
or, who have been, or shall hereafter be, 
interned by any ally of the United States. 

The public can greatly assist the work 
of this office, first, by carefully noting just 
what classes of people are now “enemies” 
under the Act, and then by giving Fran- 
cis P. Garvan, Director of the Bureau of 
Investigation, reports, or information of 
all property in the United States owned 
by these “enemies” together with the 
names of executors, or administrators or 
custodians. 

A. MITCHELL PALMER. 

Washington, D. C. 








ACKNOWLEDGMENT— DISQUALIFICATION 
TO TAKE. 





McKENZIE et al. v. HIXON et al. 





Supreme Court of Alabama. 
May 9, 1918. 





78 So. 791. 





Notwithstanding the character and quality 
of an officer’s act in taking an acknowledgment 
is judicial in nature, a first cousin of a grantee 
in a deed is not disqualified to take and certify 
the acknowledgment of the grantors in execut- 
ing the conveyance. 





McCLELLAN, J.: The appellants filed this 
bill against the appellees to quiet title to the 
land described therein. The appellees consti- 
tuted their answer a cross-bill wherein they 





sought the affirmation that the title to the 
land in question was in them. The appel- 
lants trace their claim of interest in the 
land from Aaron McKenzie, who died about 
1918. The appellees (cross-complainants) re- 
ly for their title upon a deed, of date August 
7, 1891, from Aaron and Mahala McKenzie 
to ‘Alfred C. and Liston T. Hixon. The court 
below sustained and confirmed the claim of 
the appellees (cross-complainants) to the land 
in question, denying relief upon the original 
bill of the appellants. 


The assignments of error numbered 2 
to 6, inclusive, complain of the action of the 
court in admitting items of evidence de- 
scribed in them. Since no ruling of the 
court on these objections to evidence is 
shown by the record, nothing is presented 
thereby for review. There. are, in conse- 
quence, but two questions presented for con- 
sideration here, viz.: Whether the deed from 
Aaron McKenzie and wife to the MHixons, 
executed in 1891, was a valid conveyance; and, 
if so, whether adverse possession had divested 
the title acquired by the Hixons under this 
deed. 


It is settled in this jurisdiction that 
the act of an officer authorized to take ac- 
knowledgments of conveyances is judicial in 
nature, and that the officer’s certificate of ac- 
knowledgment, in the form the law prescribes, 
is conclusive of the facts and acts recited, un- 
less the officer is shown not to have acquired 
jurisdiction of the person or persons making 
the acknowledgment, or unless the act of giv- 
ing the acknowledgment was characterized by 
or affected with fraud or duress. Butler v. 
Hill, 190 Ala. 576, 67 South. 260, and decisions 
therein cited. 


Notwithstanding the character and quality 
of an officer’s act of taking an acknowledgment 
is judicial in nature, a first cousin of a grantee 
in a deed is not disqualified to take and certify 
the acknowledgment of the grantors in execut- 
ing the conveyance. Code, § 4626, defining, 
though not exclusively, the causes of disquali- 
fication of judicial officers, has no reference 
or application to the taking of acknowledg- 
ments by officers. That statute applies, alone, 
to judicial officers in respect of their service 
in the administration of the law through ac- 
tions, suits, or proceedings in the courts. Since 
there is no statute defining the qualification 
of officers to take and certify acknowledg- 
ments, some advice may be afforded by re- 
course to the rule of the common law whereby 
the disqualification of a judge to discharge 
a judicial function has been declared or de- 
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fined. The rule at common law was that mere 
relationship to a party to a cause did not dis- 
qualify a judge, though the judge had the priv- 
ilege of declining jurisdiction on that account. 
15 R. C. L. p. 582; 23 Cyc. p. 583; 12 Ann. 
Cas. p. 516. This common-law rule has been 
generally abrogated, as was done in statutes 
of this state parent to Code, § 4626. Crook v. 
Newborg, 124 Ala. 479, 27 South. 432, 82 Ann. 
St. Rep. 190; Pegues v. Baker, 110 Ala. 251, 
17 South. 943, among others. The conclusion 
to which this common-law rule inclines the 
judgment upon the question under review is 
that the acknowledgment here assailed, on the 
ground that the officer taking it was a first 
cousin of the grantees, is not void. It is valid; 
and being valid and in proper form was not 
subject to impeachment on any ground other 
than those before enumerated, none of which 
were supported by evidence in this record. The 
deed was operative to pass the title of the 
McKenzies to the Hixons upon its delivery in 
1891. 


A careful review of the entire evidence 
bearing on the issue of adverse possession 
leads this court to the conclusion that the 
appellants failed to sustain their contention 
that the title of the Hixons had been divested 
by adverse possession. The weight of the evi- 
dence justified the conclusion of the court 
below that the occupancy of the land by the 
McKenzies was in subordination, not in hos- 
tility, to the title and right of the grantees 
in the conveyance mentioned. The decree 
appealed from was well rendered. It is af- 
firmed. 


Affirmed. 


Anderson, C. J., and Sayre and Gardner, JJ., 
concur. 


Note.—Stockholder Taking Acknowledgment of 
Instrument in Which Corporation is Interested. 
—Speaking of notaries who are stockholders of a 
corporation affected by an instrument to be ac- 
knowledged before a notary, it has been said: 
“Where the notary in taking the acknowledgment 
exercises judicial or quasi-judicial powers, the 
cases generally hold that his position as a stock- 
holder is disqualifying. Where, however, he exer- 
cises merely ministerial powers, such disqualifica- 
tion is held not to exist.” First Nat. Bank v. 
Merrill, 167 Cal. 392, 139 Pac. 1066. But in Cali- 
fornia it was said that notaries do not exercise 
judicial functions. Woodland v. Oberhaus, 125 
Cal. 320, 57 Pac. 1070. 


Read v. Toledo Loan Co., 68 Ohio St. 280, 
67 N. E. 729, 62 L. R. A. 790, 96 Am. St. Rep. 
663, in speaking of judicial as distinguished from 
ministerial acts by a notary said: “The teaching 
of the cases cited at bar seems to me plainly to 
be, that an interested person may take acknowl- 





edgment of a deed, when the act is merely minis- 
terial, although if the act be judicial, such ~-as 
taking the acknowledgment, after privy exainina- 
tion of a married woman, an interested person 
cannot take it,” citing a number of cases. 


Cooper v. Hamilton, 97 Tenn. 285, 37 S. W. 
12, 56 Am. St. Rep. .795, holds that an acknowl- 
edgment to a trust deed in favor of a corporation, 
by a notary who is one of its stockholders and 
directors, is not void, unless there is some im- 
putation of bad faith or undue advantage. The 
court said: “We think the true rule is, that while 
acknowledgments taken before officers who are 
related to either party or interested in the instru- 
ments are contrary to public policy and by no 
means to be encouraged, and while the practice, 
which has become so prevalent, should be dis- 
countenanced and discontinued, still, such ac- 
knowledgments are not absolutely invalid and 
void, because of such interest or relationship, 
without more. Where there is no imputation or 
charge of improper conduct or bad faith or un- 
due advantage arising out of such interest or 
relationship, the mere fact that the acknowledg- 
ment was taken before such officer would not 
vitiate the instrument or render it void, when 
otherwise it was free from objection or criti- 
cism.” , 


Ardmore Nat. Bank v. Briggs Mach. & Sup. 
Co., 20 Okla. 427, 94 Pac. 533, 23 L. R. A. (N. S.) 
1024, 129 Am. St. Rep. 747, 16 Am. Cas. 133, 
held acknowledgment of execution by a corpora- 
tion grantor of a deed of trust to secure its notes 
being a mere ministerial, could be taken by a 
director and treasurer of the corporation, as 
notary public, though said notary was also in- 
debted for unpaid subscription on stock, and 
such deed of trust was entitled to registration, of 
which constructive notice was good. 


This case contends, that if the interest of the 
notary is only indirect and mediate, there is a 
distinction to be observed from where it is 
“proximate and obvious,” as, say where the notary 
was a surety on a note secured by the mortgage 
which was acknowledged before him. Lombard 
v. Flood, 68 Ark. 162, 56 S. W. 781. 


But there is much opposition to this ruling. 
Thus it has been held that where a mortgage to 
a corporation is acknowledged before a _ stock- 
holder it is void. Ogden B. & L. Asso. v. Mensch, 
196 Ill. 554, 63 N. E. 1049, 89 Am. St. Rep. 330. 


This case held that while a corporation’s stock- 
holder is disqualified from acknowledging an in- 
strument in which it is interested, yet a director, 
officer or agent, not a stockholder, would not be 
disqualified. It was said of the stockholder that: 
“He was directly financially interested in the 
validity of the lien of the mortgage on the home- 
stead estate of the mortgagors.” Here it was 
said to be necessary to create the lien on the 
homestead, that mortgagors “waived and relin- 
quished their right or estate of homestead in the 
mortgaged premises,” thus presenting a question 
not wholly unlike privy examination of a wife. 

There are a great abundance of cases cited in 
the opinion in this case supporting the proposition 
that “an acknowledgment of an instrument taken 
before an officer who is a party to the instrument, 
or is interested beneficially therein, ig a void 
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acknowledgment.” The cases cited are from a 
great number of states. 

In Talmage v. Minton-Woodward Co., 83 Neb. 
29, 118 N. W. 1099, it was held that where a cor- 
poration executed a deed of assignment for the 
benefit of its creditors, its acknowledgment before 
a stockholder was for that reason void, and 
the effect of such invalidity was to render order 
of county court allowing claims of creditors with- 
out the force of a judgment, the question being 
one of jurisdiction. 


In So. Iron & 8 2 Voyles, Ga., 
75 S. E.. 248, 41 L. R. A. (N. S.) 375, it was held 
that a stockholder of a corporation is so dis- 
qualified from attesting a conditional bill of sale, 
required by statute to be attested by an officer, 
that it was void and not entitled to record so 
as to impart notice to others, It was said: “This 
court has never considered and adjudged the ef- 
fect of the record of a defectively acknowledged 
instrument where the defect was hidden and the 
acknowledgment regular on the face of the instru- 
ment, as between third parties, in the determina- 
tion of their respective rights. But this court has 
decided, in at least three cases, that in a con- 
test between a party to a defectively acknowl- 
edged instrument and an innocent third party, 
where the defect was hidden, said innocent third 
party may go dehors the record and show by 
extrinsic proof that the instrument was defec- 
tively acknowledged, and that as between them 
the record is not notice of the existence of the 
instrument recorded.” 


Upon the whole it would seem that the weight 
of authority is against validity of acknowledg- 
ment by a stockholder of an interested corpora- 
tion. 








ITEMS OF PROFESSIONAL 
INTEREST. 


PROGRAM OF THE MEETING OF THE 
SOUTH DAKOTA BAR ASSOCIATION. 





The nineteenth annual meeting of the Asso- 
ciation will be held at Sioux Falls on Wednes- 
day, the 3lst of July and Thursday, the ist 
day of August, 1918. 

The president’s address will be delivered by 
the President of the Association, Frank R. 
Aikens, of Sioux Falls. 


The annual address before the Association 
will be delivered by Hon. Andrew A. Bruce of 
Grand Forks, North Dakota, the Chief Justice 
of the Supreme Court. of North Dakota. 

Papers will be read by Harry P. Atwater of 
Sturgis, E. O. Patterson of Dallas and George 
N. Williamson of Aberdeen. 

An address will be delivered by Charles S. 
Whiting of Pierre, the Vice-President for South 





Dakota of the American Bar Association, on 
the purposes, the history and the present status 
of the American Bar Association, the character 
and importance of its work and the duty of 
the members of the Bar to support such work, 
and also on the work of the National Conference 
cf Commissioners on Uniform State Laws. 


A discussion will be had with reference to 
the proposed amendments to the constitution 
of the State of South Dakota to be voted upon 
at the general election in November next. 


The meetings of the Association will be held 
in the ball room of the Cataract Hotel. The 
headquarters of the officers of the Association 
will be at the Cataract Hotel where the register 
of the Association will be kept. 





THE NEW U. S. OFFICIAL BULLETIN. 





Owing to the enormous increase of govern- 
ment war work, the governmental departments 
at Washington are being flooded with letters 
of inquiry on every conceivable subject con- 
cerning the war, and it has been found a 
physical impossibility for the clerks, though 
they number an army in themselves now, to 
give many of these letters proper attention 
and reply. There is published daily at Wash- 
ington, under authority of and by direction of 
the President, a government newspaper—The 
Officia! U. S. Bulletin. This newspaper prints 
every day all the more important rulings, 
decisions, regulations, proclamations, orders, 
etc., etc., as they are promulgated by the sev- 
eral departments and the many special com- 
mittees and agencies now in operation at the 
National Capital. This official journal is 
posted daily in every postoffice in the United 
States, more than 56,000 in number, and may 
also be found on file at all libraries, boards of 
trade and chambers of commerce, the offices 
of mayors, governors, and other federal of- 
ficials. By consulting these files most ques- 
tions will be found readily answered; there 
will be little necessity for letter writing; the 
unnecessary congestion of the mails will be 
appreciably relieved; the railroads will be 
called upon to move fewer correspondence 
sacks, and the mass of business that is piling 
up in the government departments will be 
eased considerably. Hundreds of clerks, now 
answering correspondence, will be enabled to 
give their time to essentially important work, 
and a fundamentally patriotic service will have 
been performed by the public. 


Views 
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A POETIC WELCOME. 





Immured in the records of the Iowa Bar 
Association Reports is the unique poetic address 
of welcome delivered by Mr. Louis G. Hurd, 
June 29, 1916, when the Association met at 
Dubuque. ; 





Dubuque police have all resigned. 
(The Sec.: How’s that? 

Mr. H.: The Iowa Bar is here.) 

Scant work can our detectives find. 
(The Sec.: How’s that? 

Mr. H.: The Iowa Bar is here.) 
The Law and Order League is canned. 
Dubuque doth at its threshold stand, 
With City Key in outstretched hand. 

(The Sec.: To whom? 
Mr. H.: The Iowa Bar that’s here.) 


Our police court’s closed for vacation. 
(The Sec.: How’s that? 

Mr. H.: The Iowa Bar is here.) 

Our town’s the gladdest in the nation: 
(The Sec.: ‘Cause why? 

Mr. H.: The Iowa Bar is here.) 
The sheriff’s force went up the river— 
Some by launch and some by flivver— 
For two days off—thanks to the giver! 

(The Sec.: Who’s that? 
Mr. H.: The Iowa Bar that’s here.) 


Every latch-string’s hanging out. 
(The See.: What for? 

Mr. H.: The-Iowa Bar is here.) 

No face in town shows frown or pout. 
(The Sec.: Why not? 

Mr. H.: The Iowa Bar is here.) 
Each home-grown lawyer wears a smile 
That would a stoic’s poise beguile; 
"Twill last two days—and then a while. 

(The Sec.: Why’s that? 
Mr. H.: The Iowa Bar is here.) 


Our terraced hills ery, “Welcome All!” 
(The Sec.: To whom? 

Mr. H.: The Iowa Bar that’s here.) 

Chimes in each bluff and native wall. 
(The Sec.: Why’s that? 

Mr. H.: The Iowa Bar is here.) 
From Eagle Point to Rock Cut Bend 
The legal thought has just one trend; 
It is “Our Comrade—make it Friend!” 

(The Sec.: Who’s that? 
Mr. H.: The Iowa Bar that’s here.) 


Dear fellow craft! I bid you, “Hail!” 
(The Sec.: Bid whom? 
Mr. H.: The Iowa Bar that’s here.) 
The squarest men who’re out of jail. 
(The Sec.: Who are? 
Mr. H.: The Iowa Bar that’s here.) 
And when, your labors o’er, you rest, 





And leave for home—north, south and west— 

Know that your presence here’s been blessed. 
(The Sec.: By whom? 

Mr. H.: Your host—our Bar that’s here.) 








HUMOR OF THE LAW. 





Lawyer—What was he arrested for? 

Mike—They told me at the station that he 
took one too much. 

Lawyer—Too much or too many? 

Mike—What is the difference? 

Lawyer—Intoxication or bigamy. 





In Chicago a short time ago a woman was 
haled into court, charged with intoxication. 
She was fined $10, and as she arose, she said to 
the judge, whom she had heard had just com- 
pleted a new house in a suburb, “Well, I sup- 
pose you need these $10 to help paint. your 
house.” ‘ ‘ 

“Oh, yes,” said his honor, genially. “And 
I think you’d better give me $5 more, and I 
guess I’ll paint the blinds.”—American Legal 
News. 





American Soldier (somewhere in France): 
‘“What’s the matter?” 
Injured Frenchman: “A shell just hit me.” 


American Soldier (formerly traffic cop in U. 
S. A.): “Did you get its number.” 





A man of color—very dark color—came in 
to see what steps to take in order to cash in an 
undivided interest in some land. Upon being 
advised that a bill in chancery court for a sale 
for division would be his proper course, he 
asked: 

“Wal, boss, what is land selling for in the 
chancery cote now?” 





Thomas W. Lawson said in a Boston lecture: 

“The green speculator is apt to be more 
suspicious and mistrustful than the seasoned 
one. Green speculators by their actions often 
remind me of the farmer who went down to the 
Boston and Maine station, put down a $20 
bill and said to the ticket agent: 

“ ‘Round trip to Washington, young feller. 

“ ‘Here you are,’ said the agent. ‘Change at 
New York.’ 

“‘No, ye don’t young feller!” snarled the 
farmer. ‘I’ll take my change right here.’” 
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1. Assignments—Sale.—An agreement to as- 
sign a land contract between third parties for 
the sale and purchase of realty is not a con- 
tract for sale of land so as to obligate as- 
signor to furnish a good and merchantable ti- 
tle-—Fisher v. Lawson, Neb., 167 N. W. 415. 


2. Assignment for Benefit of Creditors — 
Pleading and Practice.—Where plaintiff and de- 
fendant, creditors, made agreement with debt- 
or whereby debtor assigned his business to de- 
fendant, in trust for enefit of all creditors, 
defendant, in action by plaintiff for breach of 
such agreement, was, notwithstanding such ac- 
tion purported to be one at law for damages, 
entitled not only to accounting, but to adjudica- 
tion of rights of all creditors, to protect de- 
fendant from any actions by other creditors.— 
A. P. Hotaling & Co. v. Hamilton, Cal., 172 Pac. 
393. 


3. Attorney and Client—Imputable Negli- 
gence.—The knowledge of an attorney that a 
chattel mortgage taken constituted an unlawful 
preference cannot be imputed to the mortgagee 
when it had been willfully concealed by the at- 
torney, who, while nominally acting as the 
mortgagee’s attorney, was really representing 





the fraudulent mortgagor.—Florence v. De 
Beaumont, Wash., 172 Pac. 340. 

4. Lien for Fees.—Where plaintiff’s attor- 
ney had a contract for one-half of recovery, and, 
under Gen. St. 1913, § 4955, was entitled to a 
lien for his agreed compensation, and the par- 
ties settled before trial without his consent, he 
was properly allowed judgment against defend- 
ant.—Nelson v. Berkner, Minn., 167 N. W. 423. 

5. Bankruptey—Husband and Wife——Wife a 
bankrupt, who had previously joined in trust 
deed lien on his land and who'was also a cred- 
itor, consented to sale of land in bankruptcy 
free of dower on payment of gross sum, was 
entitled, where such sum was not paid her, to 
dower in surplus after discharge of lien, which 
might be enforced as lien against land in hands 





of any subsequent holder.—Carver v. Ward, W. 


Va., 95 S. E. 828. 


6. Banks and Banking—Agency.—President 
of bank may as indiivdual borrow money for 
his private account from depositor in bank; 
dealing with one who is president of bank not 
necessarily making his acts those of bank.— 
Haines v. First Nat. Bank, Ore., 172 Pac. 605. 


7. Bank Examiner.—Where funds were de- 
posited in a bank by a county clerk in an ordi- 
nary checking account, the bank examiner, 
while in charge of the bank, investigating its 
solvency, could not appropriate collaterals to 
secure such account, regardless of good or bad 
faith; such appropriation constituting an un- 
lawful preference.—Kies vy. Wilkinson, Wash., 
172 Pac. 361. 


8. Estoppel.— Where cashier negotiates 
sale of commercial paper under circumstances 
indicating that he is acting for his bank, and re- 
ceives in payment a draft payable to him as 
cashier, bank would be estopped to deny that 
he was acting in its behalf—Wallace & Co., 
Bankers, v. First Nat. Bank, Neb., 167 N. W. 
416. 


9. Evidence.—In action on note of trustees 
selected from officers of national bank for 
money borrowed to. establish employes’ benefit 
fund, evidence as to trustees’ inability to per- 
sonally pay note, as to president’s exercise of 
powers conferred by his contract of employ- 
ment, etc. held immaterial. — Commonwealth 
Trust Co. of Pittsburgh v. First-Second Nat. 
Bank of Pittsburgh, Pa., 103 Atl. 698. 

10. Bills and Notes—Consideration.—Where 
indorsement was executed to extend time of 
payment of original note, and payee extended 
time, there was a consideration flowing to orig- 
inal maker, by reason of indorsement; it being 
immaterial that indorser received no benefit.— 
Beynolds v. Citizens’ Bank of Moultrie, Ga., 95 
8S. E. 763. 

11. Negotiability—That a note otherwise 
negotiable contains an independent contract en- 
titling holder to call for additional security, and 
provides that on failure to furnish it note shall 
be payable, does not make time of payment so 
uncertain as to destroy its negotiability—Em- 
pire Nat. Bank of Clarksburg, W. Va., v. High 
Grade Oil Refining Co., Pa:, 103 Atl. 602. 

12. Brokers—Agency.—Broker, who for cor- 
poration negotiated sale of vacuum cleaners, 
with machinery and materials for their manu- 
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facture is without authority to make represen- 
tation that such cleaners had not previously 
been put on market.—Vulcan Metals Co. v. 
Simmons Mfg. Co., U. S. C. C. A., 248 Fed. 853. 


13.—Estoppel.—Where defendant employed 
plaintiff brokers to secure loan, and later 
plaintiff's employe in telephone conversation 
with another loan broker, by mutual mistake 
as to loan involved, stated that it would not 
be made, plaintiff was not estopped to deny 
release of defendant from its obligation and 
contract for commission.—Calvin Philips & Co. 
v. Newoc Co., Wash., 172 Pac. 355. 


14. Carriers of Goods—Bill of Lading.—Com- 
mon carrier is not bound by bill of lading is- 
sued by its agent, unless goods were actually 
received for shipment, and is not estopped from 
showing by parol that no goods were in fact 
received, although bill has been transferred to 
bona fide holder for value.—Commercial Nat. 
Bank v. Seaboard Air Line, N. C., 95 S. E. 777. 


15.—Conversion.—Railroad which transport- 
ed ore for third person after true owner had 
notified it of his title and forbidden it to trans- 
port held liable to owner as for conversion.— 
Dixon vy. Southern Pac. Co., Nev., 172 Pac. 
368. 

16. Carriers of Live Stock — Twenty-Eight 
Hour Law.—Twenty-Eight Hour Law applies to 
shipment of cattle originating in Canada and 
brought into United States, and where railroad 
company confined them for period which, taken 
with the period of confinement in Canada, ex- 
eeeded 36 hours, which period of confinement 
Was requested by shipper, it is guilty of viola- 
tion.—Grand Trunk Western Ry. Co. v. United 
States, U. S. C. C. A., 248 Fed. 905. 


17. Carriers of Passengers — Assistance to 
Passenger.—lIn the case of passengers who, from 
illness, age, or infirmity, are unable to help 
themselves, there is an exception to the general 
rule that a carrier does not contract to render 
personal services or .attention.—Dickinson v. 
Bryant, Okla., 172 Pac. 432. 

18. Collateral Company.—A street railway 
completely controlling the operations of a bus 
company is liable for the negligence of an em- 
ploye of the bus company resulting in injury 
to a passenger, where the company is itself lia- 
ble, and in an action against both companies 
a verdict based on such negligence found against 
the bus company should also be found against 
the railway.—Baltimore Transit Co. v. Swindell, 
Md., 103 Atl. 566. 

19. Ejection. — Passenger who . purchased 
ticket, and, while hurrying to board train, left 
it in her purse at station, after selling agent 
notified condutor that she had purchased ticket, 
was entitled to transportation on train she 
took, and her ejection was wrongful.—Dickin- 
son v. Bryant, Okla., 172 Pac. 432. 

20. Free Pass.—One riding gratuitously on 
truck operated by coal-mining company to haul 
its express over spur track to mine, with con- 
sent of its general manager, was a passenger, 
and not a trespasser or licensee, to whom com- 
pany owed duty of reasonable care for his 


safety.—Hodge v. Sycamore Coal Co., W. Va., 95 
8S. E. 808. 


21. Charities—Bishop and Successors.—A de- 
vise to a bishop or his successor in office, to 














be applied to such charitable purposes “of the 
diocese of W.”’ as he may deem fit, held not void 
for uncertainty as to the class to be benefited. 
—Monaghan v. Joyce, Del., 103 Atl. 582. 


22. Chattel Mortgage—Additional Security.— 
A note, giving a third party the right to call 
for additional security as it may deem proper, 
and on failure to respond forthwith the note 
was immediately to become due and payable, 
“or on the non-performance of this promise” 
said payee may collect the securities without 
demand or notice, authorized sale of stock se- 
curing such note upon default in payment 
thereof.—Williams v. Youtz, Cal., 172 Pac. 383. 

23.—Security.—Where lender to purchaser 
of stock of goods made loan in good faith and 
took chattel mortgage on stock as security, be- 
lieving mortgage was.-security, and mortgage 
was not given for benefit of purchaser, at in- 
ception of transaction mortgage was valid as 
between lender and purchaser.—Kenney y. Hurl- 
burt, Ore., 172 Pac. 490. 

24. Commerce—Employes.—In leaving rail- 
road yard after work, the employe is discharg- 
ing a duty of his employment, and, if employed 
in interstate commerce while actually at work 
he was, in legal contemplation, so engaged while 
leaving the yard.—Ewig v. Chicago, M. & St. P. 
Ry. Co., Wis., 167 N. W. 442. 

25. Constitutional Law—Intoxicating Liquors. 
—Since right to possess liquors for personal 
use is not one of the fundamental rights of 
persons, Const. art. 6, § 2, as to due process of 
law, does not render invalid Acts 1917, c. 281, § 
44, prohibiting the having in possession of in- 
toxicating liquors in public places.—State v. 
Brown, S. D., 167 N. W. 400. 

26. Race Segregation.—Any action of state 
through Legislature, courts, or executive or ad- 
ministrative offices excluding persons of African 
race solely because of race or color from serv- 
ing aS grand or petit jurors in prosecution of 
person of that race denies the equal protection 
of the laws contrary to Const. U. S. Amend. 14. 
—State v. Cook, W. Va., 95 S. E. 792. 

27.——Selective Draft.— Selective Draft Act 
cannot be declared invalid in its operation as 
to declarant aliens, who are still foreign sub- 
jects, on theory that it is contrary to public pol- 
icy of United States to recognize right of any 
nation to impress into military service subjects 
of another nation, for courts have no power to 
declare law unconstitutional because it is in 
contravention with so-called law of nations.— 
United States v. Bell, U. S. D. C., 248 Fed. 


“ 








28.——Selective Draft.—Selective Draft Act is 
valid, in so far as it authorized the President to 
make rules and regulations for its enforcement 
having effect of law, and is not open to attack 
as delegation of legislative authority.—Franke 
v. Murray, U. S. Cc. C. A, 248 Fed. 865. 

29. Corporations — Foreign Corporation. — 
Where foreign corporation was doing business 
in state and was bound by service on its agent, 
objection to venue, in that the action was insti- 
tuted in county other than where agency was 
maintained, is waived where not duly made, and 
in event of corporation’s non-appearance, de- 
fault, judgment was properly rendered.—At- 
chison, T. & S. F. Ry. Co. v. Weeks, U. S. D. C., 
248 Fed. 970. 

30. Power of Officer.—Note executed by 
treasurer of a corporation in its name, though 
not authorized, and where he had no general 
control of its business, and where it received 
no benefit therefrom, created no liability against 
corporation.—Martin v. Interstate Lumber Co., 
Pa., 103 Atl. 613. 

31. Promoters. — A _ corporation formed 
August 6th, electing a promoter president Au- 
gust 225th, is responsible under his contract 
with another promoter, member of a firm of 
architects to receive bids for the corporation’s 
building, for such firm’s failure to return to a 
bidder, upon rejection of such bid, a certified 
check received August 14th.—Fairbanks, Morse 
& Co. v. Merchants’ & Consumers’ Market 
House Ass’n, Mo., 202 S. W. 596. 

32. Damages—Mitigation. — One injured by 
unlawful act or negligence of another may re- 
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cover all damages'resuiting therefrom, even 
though, because of his enfeebled condition, the 
injury to him is more severe than would have 
been sustained by one in good health.—Perkins 
‘ oy renee Valley Traction Co., W. Va., 95 
° te 


33. Deeds—Confidential Relation.—If son’s 
power of attorney from mother created relation 
of trust laying upon him burden, in sister’s 
suit to cancel mother’s deed to him, to prove 
mother acted under independent advice, ter- 
mination of relation by revocation of power 
destroyed son’s disqualification to deal with 
mother unadvised.—Rowe y. Freeman, Ore., 172 
Pac. 508. 


34. Electricity—Contributory Negligence. — 
Where plaintiff's intestate, while climbing a 
pole to remove a wire for his employer, came 
in contact with defendant's defectively insulated 
high voltage wire and was killed, the fact that 
deceased was not wearing rubber gloves, as re- 
quired by his employer when within reach of 
live wires, does not constitute contributory neg- 
ligence as a matter of law.—Bell v. General 
Electric Co., N. Y., 170 N. Y. S. 170. 


35. Eminent Domain—Condemnation.—Where 
land ig condemned by metes and bounds and 
with reference to a plat filed with petition, the 
street or alley as laid down on such plat and 
as called for in the adjudication will control, 
instead of some other street of same name pre- 
viously platted but not open or accepted by pub- 
lic—Fleming v. Monongahela Ry. Co., W. Va., 95 
S. E. 819. 


36. Evidence — Presumption. — Where a law 
requires the rear lamp of motor vehicles to be 
lighted one-half hour after sunset, and im- 
poses on traffic officers the duty of enforcing 
this law, the presumption that traffic officers 
had done duty and enforced law is overcome 
by evidence that lamp was not lighted as re- 
quired.—Baltimore Transit Co. v. Swindell, Md., 
103 Atl. 566. 


37. Privileged Communications.— Commu- 
nications touching minor’s conduct, made to or 
in presence of parent, are qualifiedly privileged, 
if made in good faith, particularly if interview 
was sought by parent, which is also rule, if 
child, though adult, is female living with par- 





ents, otherwise, communication, unless invited | 


or acquiesced in, is not privileged, when made 
to parent.—Ecuyer v. New York Life Ins. Co., 
Wash., 172 Pac. 359. 


38. Exemptions—Wages.—In Ky. St. § 1697, 
exempting certain wages, salary, or income of 
the debtor from execution, the word “income” 
should be construed as if qualified by the words 
“earned by labor,” so that a tobacco crop grown 
by a farmer as his own business venture is not 
income, nor exempt.—Roberts vy. Frank Carrith- 
ers Bros., Ky., 202 S. W. 659. . 

39. Feod—Misbranding. — Practice followed, 
in prosecuting individuals by information for 
violating Food and Drugs Act, by shipping adul- 
terated and misbranded brandy from one state 
into another, must be in accord with recog- 
nized procedure, and must not be within in- 
hibitions of federal Constitution.—United States 
v. Simon, U. S. D. C., 248 Fed. 980. 

40. Fraud—Puffing Talk.— Where buyer of 
vacuum cleaners and materials and machinery 
for their manufacture was allowed full oppor- 
tunity to inspect cleaners and test them, mis- 
representations concerning their qualities and 
powers should be deemed mere puffing talk, 
which would not give rise to action for deceit. 
—Vulecan Metals Co. v. Simmons Mfg. Co., U. 
8. C. C. A, 248 Fed. 853. 

41. Misrepresentation.—Statement in writ- 
ten contract of sale showing that vacuum clean- 
ers sold had been placed on market cannot as 
matter of law be treated as retraction of sell- 
er’s misrepresentations that such appliances 
had not been placed on market; but question 
whether statement was brought to notice of 
buyer’s representative is for jury.—Vulcan 
Metals Co. v. Simmons Mfg. Co., U. S. C. C. A,, 
248 Fed. 853. 

42. Pleading and Practice.—Petition in ac- 
tion for deceit, alleging plaintiff's exchange of 














note with defendants for note falsely repre- 
sented to be “gilt-edged” and amply secured, a 
reliance thereon, and that note received was 
valueless, stated cause of action for face value 
of note received.—Wallace & Co., Bankers, v. 
First Nat. Bank, Neb., 167 N. W. 416. 


43. Special Issue.—In action for fraudulent 
representations by vendor, special issue.whether 
purchaser could, by ordinary prudence, discover 
value of land sold to him was improper, un- 
less, as matter of law, purchaser undertook to 
discover truth with regard to such value.—Hahl 
v. Davidson, Tex., 202 S. W. 792. 


44. Frauds, Statute of — Contract.—Agree- 
ment between railroad company and owner of 
land that the landowners might use a pond par- 
tially situated on their lands to stock fish and 
rent boats for fishing is not necessarily re- 
quired by law to be in writing in order to be 
effective between the parties.——Town of Jack- 
sonville v. Ragsdale, Tex., 202 S. W. 774. 


45. Contract.—Action by purchaser of cor- 
porate stock for breach of contract to sell it 
cannot be defeated by statute of frauds because 
contract makes price depend on value of corpo- 
ration’s assets, and collaterally upon its legal 
or equitable title to lands owned or claimed by 
it, legal title to which is vested in seller.—Mc- 
Cullough v. Clark, W. Va., 95 S. E. 787. 


46. Fraudulent Conveyances—<Assignment to 
Wife.—Where insolvent debtor, to whom fund 
was owing, assigned it to his wife, one of his 
creditors, not to prefer her, but to pay such 
others of his creditors as he might direct, such 
assignment was’ fraudulent as to creditors, and 
void under Rev. St. 1909, § 2881.—Frank T. Riley 
Publicity Co. v. Ryus, Mo., 202 S. W. 582. 

47. Highways — Speed Limit. — In action 
against defendant automobile driver alleged to 
have negligently run over plaintiff's dog on a 
public highway, defendant could not negative 
negligence by showing that he was not exceed- 
ing statutory speed limit—Denny vy. Randall, 
Mo., 202 S. W. 602. 

48. Husband and Wife — Imputability. — As 
knowledge of agent is imputed to principal, 
knowledge of attorney for mortgagee of third 
person’s interest held imputable to his wife, for 
whom he, as agent, bought in land on sale under 
execution issued in suit on note secured by 
mortgage.—Faircloth v. Taylor, Ga, 95 S. E. 

49. Improvements — Equity.—Where grand- 
children, their grandfather having promised to 
convey a certain part of his farm to their 
mother, erected a barn on the farm on land 
which they and the grandfather believed to be 
part of the promised tract, but which was in 
fact situated beyond its boundaries, and the 
promised tract was conveyed to their mother 
after their grandfather’s death, they were 
equitably entitled to a lien for compensation for 
the barn, as an improvement, on the remainder 
of decedent’s farm.—Sutherlin y. Pryor, Ky., 202 
S. W. 643. 

50. . Infants —Liability.—- Where infant pur- 
chased personal property in consideration of 
other’ property and his note, and was sued on 
note after his majority, he could not dispute its 
validity, where he retained property, but of- 
fered to return it on return of property given in 
consideration.—Clyde v. Steger & Sons Piano 
Mfg. Co., Ga., 95 S. E. 734. 

§1. Necessaries.—Infant buyers of motor- 
cycles, which are not “necessaries,” are not 
estopped from disaffirming their contracts of 
purchase on account of minority, though in- 
struments recite they are at least 21.—Raymond 
v. General Motorcycle Co., Mass., 119 N. E. 359. 


52. Parties.—Minor, having an interest in 
proceedings to probate will, was properly made 
party to such proceedings, and, on contestant’s 
appeal from county court, circuit court, on 
transcript of record in county court, properly 
appointed for minor to protect her interests, 
guardian ad litem appointed in county court, 
without hearing testimony.—Flynn v. Flynn, 
Il, 119 N. E. 304. 

53. Insurance—Binding Contract.—Represen- 
tations in application for life policy were bind- 
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ing, although insured did not read application 
before he signed it, where it was read to him 
and his exceptions and declarations correctly 
recorded.—Moriarity v. Metropolitan Life Ins. 
Co., Ky,, 202 S. W. 630. 


54. Dependeney. — A “dependent,” to be 
qualified as a beneficiary under life insurance 
certificate, need not be wholly dependent for 
support on insured, but must be supported in 
some material degree, and the relation must 
be fixed by situs, and not contract.—Women’s 
Catholic Order of Foresters y. Heffernon, IIL. 
119 N. E. 426. 


55. Double Indemnity.— Under accident 
policy entitling insured to double indemnity for 
injury due directly to wrecking of railway car, 
insured could not have double indemnity for 
loss of finger when car window closed on him. 
—National Life & Accident Ins. Co. v. Hender- 
son, Ark., 202 S. W. 689. 

56. Estoppel.—Where agent of foreign fire 
insurance company doing business in Missouri 
under Rev. St. 1909, § 7047, agreed with insured 
she would be given notice of falling due of in- 
stallment notes for premium on policy, company 
was estopped to insist on forfeiture through 
failure to pay one note, where agent did not 
notify of its being due.—Woolfolk vy. Home Ins. 
Co., Mo., 202 S. W. 627. 


57. Policy.—If, when delivered from buy- 
ers of insured premises to vendor, their deed 
back became effective as conveyance, it passed 
title in buyers to vendor, and effected change 
in title, within policy stipulation avoiding it 
for such change.—Springfield Fire & Marine 
Ins. Co. v. Morgan, Tex., 202 S. W. 784. 

















58. Renewal Premiums.— Under accident 
policy providing premiums are due the 18t of 
each month, and that acceptance of a renewal 
premium is optional with the company, in ef- 
fect insurance from month to month, it need 
not accept a premium after the first, though 
its agent had for several months been in the 
habit of calling therefor later.—yYett v. Oregon 
Surety & Casualty Co., Ore., 172 Pac. 486. 


59. Time for Suit.—Under policy limiting 
suit thereon to six months from accrual of right 
of action, and making satisfactory proofs of 
death a condition precedent to action, such 
proofs were made when affidavits submitted 
about November 1, 1916, to insurer’s agent 
showed death of insured on February 14, 1916, 
so that action brought before April 10, 1917, 
was maintainable.—Bankers’ Health & Life Ins. 
Co. v. August, Ga., 95 S. E. 764. 


60. Landlord and Tenant.—Condition Prece- 
dent.—Where a lease provided that lessor was 
to make certain improvements and repairs, but 
did not specify time in which such work was to 
be done, the completion of such work was not 
a condition precedent to the vesting of the 
leasehold estate.—Trimble v. Collins, Col., 172 
Pac. 421. 

61. Furnishing Heat.—Landlord under lease 
requiring apartments to be heated must fur- 
nish such amount of heat as will render tem- 
perature reasonably comfortable for average 
person during time they are customarily oc- 
cupied; due regard being had to unforeseen or 
excusable circumstances.—Harper v. McMahon, 
Wis., 167 N. W. 431 

62. Libel and Slander—Privilezed Communi- 
eation.—That defendant, in voluntarily sending 
eirculars containing libelous matter concern- 
ing plaintiff to others, asked their opinion as 
to propriety of publishing same, did not render 
such communications privileged.—Shryock v. S. 
P. Calkins & Co., U. S. C. C. A., 248 Fed. 649. 

63.—Torture.—Where warden of penitentiary 
kept convict “in rings’ to compel confession 
as. to where he got whisky, he used “torture” 
within dictionary meaning, and the newspaper 
in criticising his acts, had right to use word 
and others of equal force.— McClung vy. Star 
Chronicle Pub. Co., Mo., 202 S 7. 571 

64. Licenses—Ordinance.—Junk ordinance of 
the city of Atlanta is not arbitrary and unrea- 
sonable, because requiring dealers, buying and 
selling junk, to obtain license from chief of 

















police, to pay reasonable occupation tax, to give 
bond in reasonable sum, conditioned to pay city 
damages arising from dishonesty, fraud, etc., in 
conduct of business.—Shurman vy. City of At- 
lanta, Ga., 95 S. E. 698. 


65. Regulation.—A street car does not fall 
within designation “road vehicle” in charter 
provision giving right to “tax, license and reg- 
ulate road vehicles.’”—Milwaukee Electric Ry. 
& Light Co. v. City of Milwaukee, Wis., 167 N. 
W. 428. 

66. Trading Stamps.— The North Dakota 
trading stamp act (Laws 1917, c. 238), requiring 
a license for use of trading stamps, relates only 
to trading stamps redeemable in goods, wares, 
and merchandise, and does not prohibit or reg- 
ulate the sale of trading stamps redeemable 
only in cash.—Olson vy. Ross, N. D., 167 N. W. 


o 
e 








67. Malicious Prosecution—Abuse of Process. 
—The mere institution of a civil suit and the 
taking of judgment, and allowing process to 
issue regularly for the collection of such debt, 
after judgment, in the usual and ordinary man- 
ner, is not a malicious abuse of process.—Dixon 
v. Smith-Wallace Shoe Co., Ill, 119 N. E. 265. 


68. Mandamus—Habeas Corpus.— Mandamus 
is the proper proceeding to compel removal 
from the records of an order releasing a prison- 
er, where the petition for a writ of habeas 
corpus did not allege any act giving the defend- 
ant jurisdiction to issue such writ.—People vy. 
Windes, Ill., 119 N. E. 297. 

69. Marriage — Presumption.—The presump- 
tion of marriage from evidence of cohabitation 
is rebutted and overcome by proof of its being 
meretricious in its inception; and, when shown 
to have been illicit in its origin, it will be pre- 
sumed, in absence of anything showing other- 
wise, that its continuance was illegal.—Gorden 
v. Gorden, Ill, 119 N, E. 2. 

70. Master and Servant—Burden of Proof.— 
Where a servant fails to show that piled sacks 
of flour, which fell while he was climbing them, 
were not piled straight, it was immaterial that 
the master failed to inspect to see that they 
were straight.—Scheytt v. Gallatin Valley Mill- 
ing Co., Mont., 172 Pac. 321. 


71. Fellow Servants. — Petition alleging 
that defendants operated railroad throughout 
Nebraska and other states, that plaintiff, a bag- 
gage handler at Omaha station, was injured by 
negligence of fellow servant, stated a cause of 
action under federal Employers’ Liability Act. 
—Eskelsen y. Union Pac. Ry. Co., Neb., 167 N. 
W. 408. 

72. Workmen’s Compensation Act.—Under 
Workmen’s Compensation Act of West Virginia, 
which exempts from its operation persons in 
“casual employment,” exemption depends, pot 
on nature of work performed, but on nature of 
contract of employment.—Western Union Tele- 
ya Co. v. Hickman, U. S. C. C. A., 248 Fed. 








73. Workmen’s Compensation Act.—One 
who by accident lost all vision except enough 
to enable him to recognize a form without dis- 
tinguishing its outlines is “blind” within Work- 
men’s Compensation Act.—Industrial Commis- 
— of Colorado v. Johnson, Colo., 172 Pac. 

74. Mines and Minerals—Location.—Though 
locator of mining claim did not comply with 
Montana statute in force at time, declaring that 
within 20 days after discovery locator should 
file for record with county recorder a declara- 
tory statement in writing, verified by oath, de- 
scribing location, yet, as statute made no pro- 
vision for forfeiture for failure to record, loca- 
tion is valid, though not recorded.—Butte & 
Superior Copper Co. v. Clark-Montana Realty 
Co., U. S. C. C. A., 248 Fed. 609. 

75. Mortgages — Deeds. — In determining 
whether absolute deed to one who discharged 
indebtedness on land is mortgage, absence of 
promise by grantor to repay at any specific 
time amounts so paid out by him, while not 
conclusive, is a circumstance more favorable to 
grantee than grantor.—Moore y. McClain, Ind., 
119 N. E. 258. 
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76. Description of Property. — Mortgage, 
which described parcel as having frontage of 
certain number of feet and extending back 
stated distance, and which set out boundaries 
on each side, and further described property 
as being same which was conveyed to mortgagor 
by deed of certain date, and recorded on spe- 
ecified date, fully identified land.—In re Cor- 
bitt, U. S. D. C., 248 Fed. 988. 


77.—Mechanics’ Lien.—When property is sub- 
ject to a mortgage at inception of a mechanics’ 
lien, such mortgage retains its priority notwith- 
standing the value of the mortgage security is 
increased by the labor and material of me- 
chanics’ lien claimant.—Byers y. Chase, Neb., 
167 N. W. 405. 


78. Municipal Corporations — Building Con- 
tract.—Where there is a specific agreement for 
use of certain kind of material, a contractor 
has not right to depart on ground that he is 
furnishing something just as good.—Inland 
Const. Co. v. Rector, Ark., 202 S. W. 712. 


79. Injunction.—In suit by several prop- 
erty owners to enjoin collection of local assess- 
ments, only matters affecting all of them can 
be litigated, and injunction will not be granted 
on ground that one lot is shorter than others, 
and the front foot rule unfair.—Manley v. City 
of Marshfield, Ore., 172 Pac. 488. 


80. Negligence—Safeguards.—Purpose of the 
rule that dangerous places attractive to chil- 
dren should be guarded is to save child of or- 
dinary normal instincts and training, and safe- 
guards need net be such that abnormally mis- 
chievous and disobedient child could not over- 
come them.—MecLendon v. Hampton Cotton Mills 
Co., 8S. C. 95 S. E. 781. 


§1. Perpetuities—Rule Against. — Bequest in 
trust to pay income to M. for life and then to 
J. for life, and then in equal shares to J.’s chil- 
dren, and to them and their heirs and assigns 
forever, held not to violate rule against per- 
petuities, being in effect gift of corpus to 3 's 
children.—W alter v. Dickmann, Mo., 202 S. 


37. 


82. Pledges—Collateral Security.—Holder of 
paper obtained as collateral security can re- 
cover only amount of debt secured, where maker 
has good defense against original payee, and 
holder is entitled to stand on better footing 
than original payee only pro tanto.—McDaniel 
v. Bank of Bethlehem, Ga., 95 S. E. 724. 

83. Executory Contract.—If officers of debt- 
or and creditor banks settled all terms re- 
garding payment of drafts and giving of note 
and security, and nothing remained except per- 
formance, contract was within class which may 
be enforceable as an executory agreement.— 
Houston Nat. Exch. Bank of Houston v. Gregg 
County, Tex., 202 S. W. 805 

84. Sale of.—Under a note giving holder 
full power to sell collateral at public or pri- 
vate sale, holder might sell it at such sale on 
maturity of note without notice.—Empire Nat. 
Bank of Clarksburg, W. Va., v. High Grade Oil 
Refining Co., Pa. Atl. 602. 

85. Principal and Agent — Architect. — Al- 
though in general a builder is not liable for 
the architect’s failure to return guaranty 
checks on rejection of bids, yet it may be 
shown that the architect was acting for the 
builder in such a way as to bind the builder.— 
Fairbanks, Morse & Co. vy. Merchants’ & Con- 














sumers’ Market House Ass’n, Mo., 202 S. W. 
596 
86. Independent Contractor.— Where bank 





hired one to move wood within specified time 
at price per cord, assuming no control over 
transportation but‘only agreein to identify 
the wood to be removed under the agreement, 
relationship of employer and independent con- 
tractor obtained.—Scales v. First State Bank, 
Ore., 172 Pac. 4 

87. Ratification. Where automobile was 
sold to defendant's son, who signed defendant's 
name to check, defendant’s subsequent payment 
of storage bill and removal of car and subse- 
quent sale of it ratified son’s act and made him- 
self liable for price, in view of Civ. 3 1910, 
$9358, 3593.—Dillon vy. Patterson, Ga., S. E. 





88. Principal and Surety—Indemnity Bond.— 
Duration of usurer’s liability under corporate 





indemnity bonds is coextensive with that of 
risk of insured, though liability cannot extend 
to any acts prior to execution of bond without 
specific covenant to that effect. —Armstrong v. 
Walton, Ga., 95 S. E. 714. 


89. Sales—Delivery.—Name of a 
contract of sale held not a “date” determin- 
ing time for delivery.—lInterior Linseed Co. v. 
Becker-Moore Paint Co., Mo., 202 S. W. 566. 


90. Implied Warranty. — Retail dealer in 
delicatessen products, which sold plaintiff po- 
tato salad for immediate table consumption, 
held liable to plaintiff, rendered sick by potato 
salad, for breach of implied warranty of whole- 
someness and fitness for human consumption. 








—Walters v. United Grocery Co., Utah, 172 
Pac. 473. 
91. Inspection—Where buyer, though au- 


thorized to make inspection of do-over salmon, 
and knowing that a large percentage of that 
product is bad, made the most superficial in- 
spection, seller, samples furnished appearing 
to have been fair samples, is not estopped from 
relying on defense of no inspection.—American 
Trading Co. v. North Alaska Salmon Co., U. S. 
Cc. C. A., 248 Fed. 665. 


92. Rescission.—Where buyer made no of- 
fer to return articles delivered, he cannot, de- 
spite seller’s misrepresentations, rescind con- 
tract and escape liability on notes given for 
purchase --. —Vulean Metals Co. v. Simmons 
Mfg. Co., U. S. C. C. A., 248 Fed. 853. 


93. Sa Rt hagh oat there was some 
mold on_ samples, where plaintiff buyer had 
concededly at time of sale seen only samples 
of eggs expressly warranted against mold, rule 
that a warranty does not extend to known de- 
fects was inapplicable-——Hesse vy. Gude Bros.- 
Kieffer Co., N. Y., 170 N. Y. S 211. 


94. Telegraphs and Telephones — Notice. — 
Telegraph company which received for transmis- 
sion a message addressed to plaintiff saying, 
“Send Oscar at once to help wait on his father. 
Lida sick,” was chargeable with notice of re- 
lationship of parties, purpose of message, ne- 

cessity of prompt transmission, and of probable 
injury from delay.—Western Union Teelgraph 
Co. v. Goodson, Tex., 202 S. W. 766. 

95. Theaters and Shows—Negligence.—tTesti- 
mony of injured patron of theater that as she 
was going down stairs her foot slipped be- 
cause of loose condition of carpet and that her 
fall was occasioned thereby, was sufficient to 
sustain finding that theater was negligent.— 
Skarpless v. Pantages, Cal., 172 Pac. 384. 

96. Time—Compensation.— Under Civ. Code, 
§ 2461, providing for performance of an act on 
the next business day when day appointed falls 
on a holiday, a party given “until’ December 
lst to make a payment is granted another day 
when November 30th coincides with Thanks- 
giving.—Stanley v. Pilker, S. D., 167 N. W. 393. 


97. Usury—Entire Contract.—Where money 
lender engaged agent to make loans, and agent 
procured a contract by which borrower was to 
pay 10 per cent per annum, and an additional 
amount under guise of a commission, the entire 
contract was usurious.—Bean vy. Rumrill, Okla., 
172 Pac. 452. 

98. Wendor and Purchaser—Specific Perform- 
ance.—A bill for specific performance by one who 
claims to be seized in fee will not lie to com- 
pel the purchase of land, where such land was 
devised to complainant in trust for its charita- 
ble uses; complainant not being free to sell the 
property as absolute owner.—Monaghan v. Joyce, 
Del., 103 Atl. 582. 


99. Waters and Water Courses — Abuttins 
Owner.—Where abutting owner’s excavation 
more than nine feet below curb grade has not 
cauded damage to adjoining owner, fact of mak- 
ing excavation will not deprive him of any 
right to protect his property from unprecedent- 
ed flood waters.—Foss-Schneider Brewing Co. 
v. UNand, Ohio, 119 N. E. 454. 

100. Wilis—Contingent Remainder. — Under 
will giving income to minor child, and provid- 
ing that on death of all the estate should be 
divided equally among their heirs, and that on 
death of any child his share should go to di- 
rect heirs of others, the estates of the con- 
tingent remaindermen were legal.—In re Me- 
Kinney’s Estate, Pa., 103 Atl. 590. 
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